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Local Government and Regeneration Committee 

 
Meeting 17 December 2014 

Written Submissions on the Air Weapons and Licensing (Scotland) Bill 

 

Purpose 

1. This paper provides members with the written submissions received as part of 
the Committees call for evidence on the Air Weapons and Licensing (Scotland) 
Bill. The submissions sent by the witnesses who are attending the meeting on 
Wednesday 17 December 2014 are included in this paper. 

Submissions 

2. The paper includes the following submissions: 

 Alcohol Focus Scotland Pg. 2 

 NHS Ayrshire and Arran Pg. 15 

 East Renfrewshire Alcohol and Drug Partnership Pg. 22 

 West Lothian Licensing Board Pg. 26 

 Rosefield Salvage Ltd Pg. 34 

 Stephen Dalton Scrap Metal Merchant Pg. 39 

 British Metal Recycling Association Pg. 41 

  

 

Paul Nicholson 
Committee Assistant 
12 December 2014  
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Submission: Alcohol Focus Scotland 

 

3. General Licensing Issues 

 

23. Is the current Scottish licensing regime, as set out in the Civic 
Government (Scotland) Act 1982 and the Licensing (Scotland) Act 2005, fit 
for purpose? 
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Overall, the 2005 Act has much to commend it in creating a policy-led system for alcohol 
licensing and, in principle, has the potential to create a robust alcohol licensing system in 
Scotland. However, it is our view that there is a breakdown in how this principle is 
translating into practice. We believe one cause of this is a failure by the 2005 Act to 
create robust mechanisms for ensuring the transparency and accountability of the 
licensing process.  

Currently, the only mechanism of accountability built in to the 2005 Act is a requirement 
for licensing boards to have regards to guidance issued by Scottish Ministers on the 
exercise of their functions under the Act, and to give notice and reasons to Scottish 
Ministers when they decide not to follow the guidance (section 142). However, we 
believe this accountability mechanism is ineffective: the guidance is out-of-date and in 
urgent need of updating; we are unclear whether licensing boards are informing 
Ministers when they deviate from the guidance; and there appears to be little 
consequence if the guidance is not followed. 

For example, despite a requirement for licensing boards to produce their 2013-16 policy 
statements by November 2013, by the end of April 2014, only 25 of 36 licensing boards 
had done so, and 6 of these 25 statements did not include an overprovision policy. These 
policies are essential to the transparent operation of a licensing board, providing a broad 
indication of how it will exercise its discretionary power. Failure to produce such 
statements creates uncertainty for all interested parties - the licensed trade, 
communities, Licensing Standards Officers, police, and health alike – undermining 
confidence about the consistency of approach in decision-making. The Scottish 
Government, in its letter to the Committee, suggests failure to update a policy within 
timescales could result in its validity being legally challenged. It is therefore concerning 
that there appears to be no other mechanism for holding licensing boards to account for 
failing to update their policies within the required timescales.  

Given the public interest purpose that underpins alcohol licensing (policy memorandum, 
para. 11), the lack of transparency and accountability in the process is a substantial 
weakness of the 2005 Act. It is disappointing that the Scottish Government has not 
brought forward suggested improvements in this Bill, on the grounds that they would be 
unduly onerous (policy memorandum, para. 162). We believe that increasing 
transparency and accountability would benefit all interested parties. Measures we would 
like to see brought forward are: 

 A statutory duty on licensing boards to promote the licensing objectives.   

 A statutory duty on licensing boards to record, collate and report on a comprehensive 
licensing data set. 

 A statutory duty on licensing boards to produce an annual report, including outlining 
how they have promoted the licensing objectives. 

 A requirement for the Scottish Government to regularly review and update the 
statutory guidance for licensing boards. 

 Retaining the requirement for overprovision assessments to take account of the 
number and capacity of licensed premises, whilst expanding this assessment to take 
account of licensed hours, numbers of members’ clubs and occasional licences. 
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24. Should a licensing system seek to regulate individual behaviour or 
communities of space (eg. ‘city space’ etc.)? 
 

AFS believes the alcohol licensing regime should regulate communities of space. Such an 
approach is consistent with the Scottish Government’s alcohol strategy, Changing 
Scotland’s Relationship with Alcohol: A Framework for Action, central to which is a ‘whole 
population approach’ to reducing alcohol harm, with alcohol policies aimed at the whole 
population rather than only dependent drinkers. Controlling availability of alcohol 
through licensing is a key component of a whole population approach. Regulating 
communities of space is also consistent with the priorities that have been set for tackling 
alcohol harm at local level: one of the core outcomes for local Alcohol and Drug 
Partnerships is to ensure that people live in positive, health-promoting local 
environments where alcohol and drugs are less readily available. 

 

‘Whole population’ measures are important because despite a recent decline, alcohol 
consumption in the UK remains at historically high levels. A range of factors are likely to 
have contributed to this, but the interplay between the increased affordability, 
availability and promotion of alcohol provides a large part of the explanation. Restricting 
the sale of alcohol through the licensing system is not about punishing individuals, but 
rather about recognising that people’s behaviour is influenced by their environment. 
Physical environments can enable or constrain drinking behaviour, and a key means of 
supporting behaviour change is to change these environmental factors.  

 

Overall, the weight of evidence from around the world supports the conclusion that 
approaches that regulate communities of space, such as restricting the availability of 
alcohol, can contribute to a reduction in alcohol-related problems. Such approaches have 
been found to be significantly more effective than measures which seek to regulate 
individual behaviour, such as education.  
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25. In what way should the licensing system in Scotland interact with the 
support the land use planning system, community planning and 
regeneration? 
 

It is important that the licensing system in Scotland does not operate in a silo when 
making decisions about alcohol. AFS believes local authorities should ensure that there 
are mechanisms in place to check consistency and complementarity of different policies 
of local government, including licensing, land use planning and community planning.  

 

Many applicants will require to access the licensing and land use planning processes 
before they can open or modify a premises. It is therefore essential that there is clear 
and purposeful alignment between the alcohol licensing system and the land use 
planning system at a local level, in order to protect against inconsistent policies creating 
problems for the boards themselves or for applicants. Like alcohol licensing, the planning 
system in Scotland is a policy-led rather than application-led process, and such alignment 
should therefore be possible and practicable. However, we are unclear of the extent to 
which it is happening in practice. AFS’ analysis of statements of licensing policy for 2013-
16 found that nearly all of the published statements stated that they would have regard 
to other local strategies, but with the exception of one licensing board, failed to 
demonstrate how. 

 

There also needs to be close interaction between alcohol licensing and community 
planning. Many local authorities have Single Outcome Agreements with priorities that 
include addressing alcohol and drug use, and creating positive, healthy local 
environments for their citizens. It is critical that the alcohol licensing system in local areas 
is recognised by all stakeholders, including the licensing board itself, to be a key 
component of this wider agenda, and that the licensing board’s policy statement 
complements the community planning strategy. A key means for this to be achieved 
should be through better cooperation between licensing system and local Alcohol and 
Drug Partnerships (ADPs). ADPs are embedded within the community planning 

structure, with a key role in working to reduce alcohol harm in local areas. Their 
membership commonly includes local representatives from health, police and 
community safety, social work and voluntary sector organisations. Many ADPs are 
becoming increasingly involved in the licensing process, for example by preparing reports 
to inform the development of licensing boards’ policy statements and inputting to their 
local licensing forum. Improving cooperation between ADPs and the licensing system 
could contribute to ensuring the licensing system supports community planning 
priorities.  
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26. How does the licensing system in Scotland assist with the delivery of 
sustainable development and economic balanced areas? 
 

 The primary purpose of the alcohol licensing regime is to regulate the sale of alcohol to 
promote the licensing objectives. As the Scottish Government acknowledges in its letter 
to the committee, the five licensing objectives are the ‘engine’ of the 2005 Act. 

Promotion of economic development is not a function of the 2005 Act and a licensing 
board is not empowered to restrict the degree of regulation it applies to licensed 
premises to achieve a non-licensing objective, such as job creation. However, AFS would 
argue that a properly regulated alcohol market is consistent with sustainable 
development. As documented elsewhere in this submission, rising alcohol consumption 
in Scotland is associated with a substantial burden of health and social harm, which has a 
negative impact on the productive capacity of the economy. Careful management of the 
availability of alcohol through the licensing system can ensure that alcohol is made 
available for sale in a way that minimises the risks and costs of alcohol-related harm to 
individuals and communities, thereby limiting the damaging effects of alcohol use on 
societal development.     

 

AFS believes there needs to be more discussion and debate, particularly at a local level 
and involving local communities, on what sustainable economic development means and 
the role of alcohol licensing in assisting sustainable development. Despite it not being a 
licensing function, licensing policy and applications are quite often considered in terms of 
the economic benefits licensed premises bring to local areas. AFS’ analysis of licensing 
boards’ policy statements for 2013-16 found that more policy statements highlight the 
contribution of the licensed trade to the economy and tourism of a local area than 
mention any adverse health and social consequences linked to alcohol, which the 
licensing system is there to address. This focus on the purported economic benefits of an 
expanding licensed trade raises a number of issues. For instance, claims of the economic 
benefits of increasing numbers of licensed premises are often made with little or no 
supporting evidence. It is not clear the extent to which additional new licensed premises 
or extensions in capacity or hours, deliver economic benefits, such as job creation or 
increased tourism. The growth of supermarket off-sales over the past fifty years, for 
example, has been associated with the decline of independent off-sale retailers in 
Scotland and a struggling pub sector, with implications for jobs and the economic 
balance of the alcohol market in local areas.  

 

In the absence of robust evidence it is difficult to have an informed debate about the 
kind of economic development envisaged by a growing licensed trade: whether it 
actually delivers in terms of increased employment opportunities and regeneration, 
whether the jobs it creates are the kind of jobs local people want, and whether the 
increased costs to health and wellbeing associated with the increased availability of 
alcohol are costs that local communities are willing to pay.  
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27. In what way does the licensing system in Scotland support health and 
planning, addressing health inequalities and public health wellbeing 
outcomes? 
 

Consumption patterns are changing in the UK, with the increasingly dominant role of off-
sales contributing to the majority of drinking now being done in the home. Alcohol 
consumption has been steadily rising in the UK over the last sixty years, and although 
consumption has been declining in recent years, alcohol-related harm is still at record 
levels. Scotland has gone from having one of the lowest liver cirrhosis rates in Western 
Europe to one of the highest. Alcohol-related health harms are disproportionately 
experienced by more deprived populations and communities. 

 

As noted throughout this evidence, these high levels of alcohol-related harm have been 
linked to increased affordability and availability of alcohol. The licensing of alcohol is 

recognition that its supply must be controlled due to its potential to be harmful or 
disruptive. International evidence clearly indicates that reducing availability and 
increasing price are amongst the most effective policy measures to reduce alcohol 
consumption and harm in a population. 

 

In theory, the introduction of the Licensing (Scotland) Act 2005 has positioned Scotland 
favourably with regards to addressing the consequences of changing drinking 
behaviours, supporting public health and wellbeing outcomes and addressing health 
inequalities. The inclusion of the licensing objective to protect and improve public health, 
and the requirement for licensing boards to include a statement on overprovision in its 
licensing policy statement, provides a strong foundation upon which licensing boards can 
act to address the alcohol-related health harms in their local area. However, AFS believes 
the potential offered by the legislation to protect and promote public health is yet to be 
fully realised in practice.  

 

The duty to assess licence applications and formulate policy in relation to public health 
considerations is still relatively new for licensing boards, as is the involvement and 
engagement of public health practitioners in the licensing process. Effective 
implementation of the public health objective in licensing is likely to be a developmental 
process, in which practitioners find better ways to communicate health evidence and 
licensing boards’ understanding of the application of licensing law and practice to protect 
public health deepens. Although there is more work to be do in promoting the public 
health objective, progress is being made. AFS was pleased to see an increased use and 
reference to health evidence in the recently produced licensing policy statements.  
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Name/Organisation:  

4. Alcohol Licensing 

You may respond to all questions or only those you have a specific interest in. 
(Text boxes have no word limit, they will increase in size accordingly). 
 

28. In what ways will the Bill’s provisions on alcohol licensing allow for 
reductions in crime and the preservation of public order? 
 

Alcohol Focus Scotland 
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We recognise the role that alcohol can play as an underlying cause of crime and 
disorder, and that this is an important priority for the Scottish Government. It 
should be noted however, that all five licensing objectives are given equal weight 
within the 2005 Act. While we welcome many of the provisions that have been 
brought forward within this Bill, in our view opportunities have been missed to 
bring forward provisions that would have benefits in relation to other licensing 
objectives, such as promoting and improving public health.  

 

If alcohol availability is better managed, this should lead to reductions in harm, 
and improvements to all licensing objectives, many of which have overlapping 
benefits. In general, we support the provisions brought forward by the Bill. 
However, we are concerned about the effect the drafting of section 54(2)(b) of the 
Bill, amending the duty to assess overprovision, may have on the licensing 
objectives. Overprovision is one of the key mechanisms that can be used to 
prevent crime and disorder, and section 54(2)(b) widens the factors that a licensing 
board can consider when assessing overprovision. While we welcome this extension, we 
are concerned that the effect of the drafting is to change the requirement that licensing 
boards must have regard to the number and capacity of licensed premises in the locality 
to that they may have regard to (among other things) the number, capacity and licensed 
hours of licensed premises in a locality.  

 
It is our view that by changing ‘must’ to ‘may’, rather than strengthening the existing 
legislation, this new provision unintentionally weakens it. It is difficult to see how boards 
can make a proper assessment of overprovision without a specific requirement to have 
regard to the number and capacity of licensed premises in a locality.  We already know 
from the independent evaluation of the Scottish Government’s alcohol strategy (MESAS 
evaluation) that defining and measuring capacity and overprovision are areas of the Act 
that are working less well. AFS’ analysis of the 2013-16 licensing policy statements 

found a lack of transparency in how assessments of overprovision are made, with 
8 licensing boards not providing any explanation of how they reached their 
decision that there is no overprovision in their area or the evidence they took into 
account in formulating their policy position. We have concerns that the change 
proposed in section 54(2)(b) may exacerbate these difficulties.  

 
We recognise that taking account of licensed hours may in some circumstances 
be difficult in practice, given maximum opening hours may not always be utilised 
by licence holders. However, having regard to these challenges should not be at the 
expense of watering down the existing obligations. We believe that this can be rectified 
by retaining the requirement that regard must be had to the number and capacity of 
licensed premises, but adding that licensing boards may also have regard to (among 
other things) licensed hours. As discussed at question 34, we would also like numbers of 
members’ clubs and occasional licences granted to be included in an assessment of 
overprovision.  
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29. Are there any other measures which should be taken to assist in the 
reduction of crime and the preservation of public order?  
 

AFS believes that that there is an urgent need to improve the quality and detail of 
published licensing data. There is a paucity of publicly available data on the 
operation of the licensing system in Scotland; difficulty accessing comprehensive 
local and national data was one of the challenges highlighted by the MESAS 
evaluation. Consideration, in our view, should be given to placing licensing boards 
under a statutory duty to record, collate and report on a comprehensive licensing 
data set, in a format that can be compared with other areas. We believe this 
would assist in the achievement of all licensing objectives, including preventing 
crime and disorder, securing public safety and preventing public nuisance.   

 

Annual liquor licensing statistics are currently available from the Scottish 
Government by local authority area and local authority websites also publish 
decisions taken at licensing board meetings. This information is not easy to 
access, however, as it has to be extracted from multiple documents, nor is it 
presented in a standard format that enables comparison across different time 
periods or localities. The current statistics are also limited in scope. While 
information is available on the total number of on-sales and off-sales premises 
licences in force in each area, these are very broad categories. In reality, 
specialist off-sales, large-volume, low-priced supermarkets, restaurants and 
vertical drinking establishments operate very differently and can exert different 
pressures on the licensing objectives. In addition, despite the fact that the law 
defines overprovision in terms of the number and capacity of licensed premises, 
statistics on capacity are not routinely reported and there is no collection of 
volume sales data. There is a similar lack of reporting of other statistics that could 
be taken into account when assessing overprovision, such as operating hours or 
the number of occasional licences granted. 

 

It is difficult to see how a licensing board can effectively undertake its duties, particularly 
to assess overprovision, or to be held to account for its licensing decisions on this basis, if 
there is a lack of data available to assist them in this decision making process. Collection 

of such data would enhance the information available to licensing boards to 
inform the development of their policy statements. It would also assist in 
understanding and reviewing how the licensing system is functioning, or assess 
whether it is achieving its purpose.  

 

We acknowledge establishing a standardised, comprehensive licensing data set 
will have resource implications, and these costs would be recouped from licensing 
fees. However we believe these costs should be relatively modest and largely 
associated with set up costs.  
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30. In what ways will the provisions in the Bill enhance the licensing 
objectives set out in the Licensing (Scotland) Act 2005? 
 

We are broadly supportive of the Bill’s provisions, many of which take forward 
recommendations of our 2011 report Rethinking Alcohol Licensing. AFS supports 
section 41 of the Bill expanding the licensing objective of protecting children from 
harm to include young people. The definition of a child within the 2005 Act as a 
person under 16 resulted in a loophole whereby people between 16 and 17 were 
unprotected within the licensing objective. 

 

We support the clarification provided by section 54(2)(a) that in assessing 
overprovision, a licensing board may determine that the whole of the board’s area 
is a locality. This change reflects the reality that different-sized localities are 
needed for assessing overprovision in relation to different alcohol problems. While 
alcohol-related public nuisance and social disorder issues are often localised to 
relatively small areas, other important indicators of relevant alcohol-related harm 
are only measured at a licensing board level.  

 

However, we are disappointed that the opportunity has been missed within this 
Bill to further enhance the licensing objectives by strengthening their status within 
the legislation. It is AFS’ view that the licensing objectives should be clearly 
identified as the overriding principles underpinning the Act, with a general duty 
placed on licensing boards to promote the objectives when undertaking their 
work. Imposition of such a duty would give the objectives in Scotland similar 
weight to those in the equivalent English legislation. 

 

This proposal has been rejected by the Scottish Government, despite the 
responses to the Further Options for Alcohol Licensing consultation being 
marginally in favour of such a duty being introduced. This proposal, together with 
the proposal for licensing boards to produce an annual report on how they have 
promoted the licensing objectives, has been rejected on the grounds that rather 
than leading to a change in attitude or practice, it would simply lead to additional 
reporting. AFS believes the imposition of such a statutory duty would help ensure 
licensing boards embed the licensing objectives in their day to day practice, by 
making explicit that the five licensing objectives should be the primary 
consideration when deciding licensing applications. As outlined within question 
34, we also believe additional reporting, while extra work for licensing boards, 
would introduce much needed transparency and accountability in the licensing 
system.   
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31. In what ways will the re-introduction of the “fit and proper person” test 
assist with the implementation of the licensing objectives set out in the 
2005 act? 
 

 We have some concerns that not specifying relevant factors that will considered when 

applying the ‘fit and proper person’ test may in practice make it more difficult for people 

to raise concerns about an applicant or licence holder. It could also make it problematic to 

assess whether the test is being applied consistently by a licensing board, impacting on a 

board’s accountability. A potential solution might be to require licensing boards’ policy 

statements to outline how the test would be applied, such as including as a non-exhaustive 

list of factors they would consider relevant. 

32. Have there been any unintended consequences arising from the 2005 
Act, for example, in rural areas or the economic regeneration of areas? 
 

As discussed at question 30, the objective to protect children from harm left a 
loophole leaving young people aged 16 and 17 unprotected by the 2005 Act. We 
support the closure of this loophole.  

 

AFS is concerned that the current exclusion of members clubs from the 
assessment of overprovision has the effect of the overall availability of alcohol 
being underestimated during these assessments. In some areas, the contribution 
of members’ clubs to availability can be considerable; in the Scottish Borders for 
instance, 22% of all licensed premises are members’ clubs. We believe members’ 
clubs should be included within the assessment of overprovision, as should 
occasional licences, which are cheap, easy to obtain, and add to the overall 
provision of alcohol in an area.  

 

As noted at question 30, we believe the lack of a general statutory obligation to 
promote the licensing objectives has created ambiguity about the extent to which 
these objectives should be the primary consideration in licensing boards’ decision 
making. We believe this unintended consequence could be addressed by using 
this Bill to amend the 2005 Act to include a general duty on licensing boards to 
promote the licensing objectives.   
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33. Which, if any, types of spent relevant offences should be required to be 
disclosed and what do you think the benefits of disclosure will be? 

 

 

 

34. Do you have any other comments to make on the alcohol licensing 
aspects of the Bill? 

 

Licensing Policy Periods (section 42) 
We support extending the period of time a statement of licensing policy is in force 
for up to five years. The process of developing a new statement of licensing policy, 
if done properly, is a substantial task for licensing boards and other stakeholders. 
Extending the licensing policy period will allow for more detailed monitoring and 
review of the policies implemented, thereby informing future licensing practice. It will 
be important for licensing boards to keep their policies under review within this 
period, issuing supplementary policies if necessary. It will also be important for 
safeguards to be put in place to strengthen the mechanisms of accountability of 
licensing boards in relation to this function. 
 
Firstly, the robustness of accountability mechanisms must be improved. The current 
mechanism whereby boards should notify ministers if they deviate from guidance 
does not appear to be effective. There needs to be better oversight from Scottish 
Ministers of how licensing boards are undertaking their functions, and to ensure 
they are meeting their statutory obligations.  
  
Secondly, to counteract the reduced opportunities for stakeholders to scrutinise and 
influence policy direction, licensing boards should be required to produce an annual 
report for Scottish Ministers, which should include a report on how their actions 
have promoted the licensing objectives, or at the very least how they have complied 
with their own licensing policy. We are disappointed that the Scottish Government 
has decided not to bring forward such a requirement on the grounds that this would 
impose additional work on licensing boards but would have little positive impact. We 
believe it would have an important positive impact by improving the transparency 
and accountability of the licensing process, which are key to building public trust in 
this process and encouraging public engagement. We can see no justifiable reason 
why a licensing board should not have to be publicly accountable for how it 
undertakes its public functions. A requirement to produce an annual report would 
bring licensing boards in line with other bodies undertaking public functions, such as 
regulators, judicial and quasi-judicial bodies, and with the local planning process. 
We note the Bill introduces a requirement for licensing boards to produce an annual 
financial report (section 55), brought forward on the basis of increasing 
transparency of licensing board income and expenditure for the trade. We believe 
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this provision should be extended to impose a requirement to produce an annual 
report, which would increase transparency of licensing board functions for the public 
and all interested stakeholders.  
    
Deemed grant of applications (section 58) 
While we agree there should not be unnecessary delay in considering licence 
applications, it will be essential to ensure that sufficient protections are in place to 
guard against automatic grant of licences which have been delayed to allow more 
information to be sought due to concerns or controversy about the application.   
 
Guidance  
As noted elsewhere in our evidence, the current guidance on the 2005 Act is out-of-
date and in need of urgent updating. It has not kept abreast of developments in 
licensing policy, and opportunities to clarify areas of confusion through the guidance 
have not been taken. Indeed, in some instances the drafting of the guidance has 
contributed to some of the confusion, for example the reference to a requirement to have 
a causal link between evidence of overprovision and licensed premises.  

 
Providing comprehensive, up-to-date guidance to licensing boards should help 
them undertake their functions effectively and consistently. It is essential that the 
guidance is updated as a matter of urgency and that a requirement be placed on 
the Scottish Government to regularly review the guidance and update as 
appropriate. 
 
As recommended by the MESAS evaluation, it would be helpful if boards were given more 
guidance on: 

- the public health objective; 
- how to assess overprovision, including how to measure capacity; 
- the role and function of Licensing Forums; 
- any new, relevant legislation that is implemented. 
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Submission: NHS Ayrshire and Arran 
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Submission: East Renfrewshire Drug and 
Alcohol Partnership  

5. Alcohol Licensing 

You may respond to all questions or only those you have a specific interest in. 
(Text boxes have no word limit, they will increase in size accordingly). 
 

28. In what ways will the Bill’s provisions on alcohol licensing allow 
for reductions in crime and the preservation of public order? 
 

The East Renfrewshire ADP supports the additional new offence regarding 
the supply of alcohol to a child or young person in a public place will 
enhance the protecting children from harm licensing objective.  

 

29. Are there any other measures which should be taken to assist in 
the reduction of crime and the preservation of public order?  
 

The East Renfrewshire ADP recognise that the 2005 Act has successfully 
addressed the issue of irresponsible drink promotions in the on trade 
however we believe that this should be further strengthened in relation to 
the off trade. 
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30. In what ways will the provisions in the Bill enhance the licensing 
objectives set out in the Licensing (Scotland) Act 2005? 
 

 

The East Renfrewshire Alcohol and Drug Partnership welcome the 
following ; 

 The inclusion of the fit and proper person test as a ground for 
refusal. 

 Clarification of overprovision to include the whole board area  
reflects a whole population approach to addressing alcohol related 
harm and availability. 

 The addition of young persons to the protecting children from harm 
objective now protects young people of 16 and 17 within the 
licensing legislation. 

 

 

31. In what ways will the re-introduction of the “fit and proper person” test 
assist with the implementation of the licensing objectives set out in the 
2005 act? 
 

The East Renfrewshire Alcohol and Drug Partnership supports the return to fit and proper test as 

this allows greater scope for relevant information to be presented before the Board in which to 

determine an application. The fit and proper test should not be linked to the licensing objectives but 

stand alone as this would widen the range of issues a Board can consider. We would recommend 

that appropriate guidelines be produced for licensing boards. 
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32. Have there been any unintended consequences arising from the 2005 
Act, for example, in rural areas or the economic regeneration of areas? 
 

The East Renfrewshire Alcohol and Drug Partnership has concerns 
regarding the rules and use of occasional licenses. The current rules 
create a loophole enabling legal requirements of fully licensed premises to 
be bypassed.  

 

This allows commercial premises to be run under a series of occasional 
licenses and is inequitable to permanent licence premises. Furthermore it 
can increase the availability of alcohol in an area that is not presently taken 
into account for overprovision assessment purposes.  

 

  

 

33. Which, if any, types of spent relevant offences should be required to be 
disclosed and what do you think the benefits of disclosure will be? 

 

 

 

34. Do you have any other comments to make on the alcohol licensing 
aspects of the Bill? 

 

The East Renfrewshire Alcohol and Drug Partnership supports the extension of 
the time frame for the operation of licensing policy statements to five years. As 
noted in section 23 this should include accountability measures to ensure boards 
comply with publishing their local policy statements within the agreed timeframe.  . 

 

We welcome the clarification regarding the entire board area being described as 
an area of overprovision. Boards should take into account licensed hours, 
members clubs and occasional licenses.     

The national guidance should be updated and the reference to the requirement to 
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have a causal link between individual premises and alcohol related harm should 
be removed. 

We would not recommend that Section 54 of the Bill (section 7-01(3) (ii) that the 
word ‘must’ is replaced with ‘may’ in relation to overprovision. 

We propose that Section 84a of the 2005 Act should be extended to further 
include in addition to the Chief Constable the Licensing Standards Officer (LSO). 
This would allow LSO’s to deal with issues arising with personal license holders in 
particular when using the occasional licence system inappropriately.  
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Submission: West Lothian Licensing 
Board 

 

3. General Licensing Issues 

 
You may respond to all questions or only those you have a specific interest in. (Text 
boxes have no word limit, they will increase in size accordingly). 
 

23. Is the current Scottish licensing regime, as set out in the Civic 
Government (Scotland) Act 1982 and the Licensing (Scotland) Act 2005, fit 
for pupose? 
 

See the word document submitted with this response.   

24. Should a licensing system seek to regulate individual behaviour or 
communities of space (eg. ‘city space’ etc.)? 
 

It is submitted that the system should be enforced more robustly by Police Scotland in 
conjunction with the Crown Office to regulate individual behaviour so as to protect the public and 
prevent disorder. At present very few licensing offences are prosecuted.  

 

In relation to communities of space if there is to be an expectation that such areas will be 
regulated through licensing a power to do so should be made explicit in the legislation to prevent 
uncertainty. 

 

There should be a restriction on the number of occasional licences which can be granted 
for any premises in any 12 month period. At present there is no restriction, although there 
is scope in the legislation for the Scottish Government to impose a limit. Premises which 
would otherwise not get a premises licence, as they would not be able to get the required 
Section 50 certificates, are operating with occasional licences almost on a weekly basis. 
Some of these premises are utilising in excess of 70 occasional licences per year 
meaning that although alcohol is sold in these premises on a very regular basis they 
remain unlicensed premises. It is submitted that this situation is not what the act 
envisaged. Occasional licences should be for premises which are only licensed on a truly 
occasional basis.   

25. In what way should the licensing system in Scotland interact with the 
support the land use planning system, community planning and 
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regeneration? 
 

It is submitted that in order to prevent a variety of different layers of bureaucracy the licensing 
system should be amended to make it clear that such considerations can be considered before 
licences are granted. It is often unclear to customers that they may need a number of separate 
consents to operate, e.g. a street trader trading on council land may need planning permission, a 
street trader’s licence, permission from the Council to occupy the land and a food hygiene 
certificate. 

 
 
 
 
26. How does the licensing system in Scotland assist with the delivery of 
sustainable development and economic balanced areas? 
 

It is submitted that the licensing system is too prescriptive and narrow in its approach to be of any 
assistance in these respects. 

 

 

 

 

 

27. In what way does the licensing system in Scotland support health and 
planning, addressing health inequalities and public health wellbeing 
outcomes? 
 

These are not currently licensing considerations and unless the law is changed to make these 
licensing issues any decisions made on these grounds would be open to challenge.   

 

 

 

 

 

    



  
Agenda Item 1  LGR/S4/14/34/2 
17 December 2014 
 

28 
 

 

 

Name/Organisation:  

6. Alcohol Licensing 

You may respond to all questions or only those you have a specific interest in. 
(Text boxes have no word limit, they will increase in size accordingly). 
 

28. In what ways will the Bill’s provisions on alcohol licensing allow for 
reductions in crime and the preservation of public order? 
 

West Lothian Licensing Board  
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It is submitted that it is not clear if the Bill’s provisions on alcohol licensing will allow for 
reductions in crime and the preservation of public order. This would require the police to 
act and utilise the powers they have to deal with liquor licensing offences. The act 
distinguishes between breaches of licensing conditions and offences and envisages a 
regime where offences are dealt with through the courts. However it is the case that very 
few offences are prosecuted. It is not clear if that is as a result of decisions taken not to 
prosecute by Procurator Fiscals or if the Police do not report offences. It is submitted that 
if the licensing legislation was utilised correctly, with the backing of the Crown Office that a 
lot of the crimes and offences committed by persons under the influence of alcohol would 
decrease for example if people were prosecuted for being drunk on licensed premises, if 
licence holders or “responsible persons” were prosecuted for allowing drunk persons on 
their premises or for selling alcohol to drunk persons. It is submitted that public 
drunkenness could become socially unacceptable if the law was enforced. Those 
frequenting late night premises could be made to think twice about ‘preloading’ if they 
were to be refused entry and / or reported to the courts. It would take time but attitudes 
could be changed to make licensing offences as socially unacceptable as drink driving. If 
people were not supplied alcohol to the extent where they were completely drunk there 
would be less instances of anti-social behaviour around premises, fewer fights and 
assaults and fewer associated domestic incidents when persons returned home. There 
has to be a concerted effort by all interested parties which is just not there at present. At 
present the Police are dealing with the late night economy problems with fewer resources 
and by making applications for review of premises licences where there is regular disorder 
at specific premises.   

 

With regard to interested persons / connected persons. There is the position where a 
premises licence is held by a brewery for example and they lease the premises to a 
person or company who stipulate who the Designated Premises Manager is. The brewery 
and the premises manager are interested / connected but the ‘middleman’ is not 
mentioned anywhere in any Board records or on the licence. Section 147 (5) is in place 
but is not in force. It opens the way for ‘organised crime’ to have a major stake in the 
running of licensed premises with no measures in place to ascertain who they are. Indeed 
were there to be any review of the premises licence for any matter they premises licence 
holder and the designated premises manager could be held accountable by the Board but 
the person / company actually operating the premises are not held accountable due to this 
part of the Act not being in force. 

 

The Board has a concern that due to the way the legislation is structured often licence 
holders, particularly larger companies such breweries or restaurant chains, have little 
involvement in the day to day running of licensed premises.    

 

 

29. Are there any other measures which should be taken to assist in the 
reduction of crime and the preservation of public order?  
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As stated in the answer to Q28 Police Scotland and the Crown Office and Procurator 
Fiscal Service could take a more active stance in the reporting and prosecution of 
licensing offences which have for some time been seen as ‘minor’ and ‘not worth 
pursuing’. Similarly to drink driving where once it was almost the norm it is now seen as 
an antisocial activity and shunned by most. If more people were reported and prosecuted 
for licensing offences e.g. being drunk in licensed premises and allowing persons to be 
drunk in licensed premises. 

 

 

 

30. In what ways will the provisions in the Bill enhance the licensing 
objectives set out in the Licensing (Scotland) Act 2005? 
 

The change to include young persons in the “protecting children from harm” objective is 
welcomed.  

 

 

 

 

31. In what ways will the re-introduction of the “fit and proper person” test 
assist with the implementation of the licensing objectives set out in the 
2005 act? 
 

The Board agrees that the introduction of a “fit and proper” test would allow greater scope for 
Police Scotland to present relevant information to board members which they can take into 
account when determining applications.  
 

 
 

32. Have there been any unintended consequences arising from the 2005 
Act, for example, in rural areas or the economic regeneration of areas? 
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33. Which, if any, types of spent relevant offences should be required to be 
disclosed and what do you think the benefits of disclosure will be? 

 

It is submitted that the list of relevant offences should be reviewed to ensure that all relevant 
statutory offences are included or change the legislation to Police Scotland to report all 
offences to allow boards to decide which offences are relevant.   

 

34. Do you have any other comments to make on the alcohol licensing 
aspects of the Bill? 

 

LSOs have no access to criminal records and in the vast majority of cases the applicant will 
not be known to the LSOs so it is difficult to know what comments they could make on 
applications for personal licences.  
 
Given the number of changes to the legislation since the 2005 Act was brought into effect 
and the provisions of section 142 which require boards to have regard to the guidance 
issued it is submitted that updated guidance to take cognisance of the changes in legislation 
should be issued after any legislative change.    
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ANSWER TO QUESTION 23  

It is not considered that the current licensing regimes are fit for purpose. A response 
regarding the 1982 Act has been submitted by West Lothian Council. This response 
concentrates on liquor licensing.  

It is submitted that there have been a number of key changes to the Licensing (Scotland) Act 
2005 since it was brought into full effect in 2009. These incremental changes have meant 
that all parties involved in liquor licensing find it extremely difficult to keep track. A fully 
consolidated act would assist greatly as everyone would be able to look at the legislation as 
one act and not have to ascertain if a section had been amended by a subsequent act or 
SSI. The fact that the act has been amended several times and that one needs to have 
access to the 40 plus statutory instruments to understand the full effect of its provisions 
means that it is almost impossible for someone without access to legal advice to understand 
their responsibilities under this legislation.  

Premises licence holders, personal licence holders and staff working within licensed 
premises have little or no legal training or access to legal advice and, on the whole, find the 
act completely confusing despite the personal licence qualification. It is incredulous that 
following receipt of the training certificate a significant number of those who have undertaken 
the training still remain confused and are under the misapprehension that by undertaking the 
training they have been issued with a personal licence. This has become even more of a 
problem over the last few months since personal licence holders have sending in their 
refresher training certificates. A number of persons have contacted the Board attempting to 
update their personal licences and it is has only then been identified that despite undertaking 
the initial training course in 2009 they never applied for personal licences. In all these 
circumstances it is submitted that the standard of this qualification and the content of the 
training be reviewed.   

Experience also shows that the personal licence document issued to personal licence 
holders is not in a form which is practical for its purpose.  Personal licence holders do 
necessarily have an office or filing facilities in the same way as is likely to be available to a 
business or employer.  They may understandably be reluctant to put their licence into the 
hands of another person such as their employer.  It is submitted that a more practical form of 
licence for persons working in the licensed trade would be preferable e.g. a laminated ID 
containing key licence details.        

 

As a Board we see the practical effect of lack of understanding of the legal requirements by 
those working in the trade on a very regular basis. Examples of this are –  

 Confusion about the role of premises manager and licence holder – many 
applications are submitted by the wrong persons and worryingly often by persons not 
named on the licence who are in de facto control of the management of the premises 

 A lack of understanding amongst the former registered clubs about their legal 
responsibilities under this legislation, many are trying to increase their income by 
running functions/events open to the public or advertising that they are open to the 
public for meals etc.  

 A lack of understanding amongst voluntary organisations and other applicants for 
occasional licences about  how alcohol, should be sold under an occasional licence  

 Confusion over price variations and what can be done on on-sales and off-sales 
premises. There are regular complaints about these and where there is both on and 
off-sales there are two different timescales for the varying of prices for the same 
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premises. It is difficult for licence holders to comply with the legislation because it is 
so detailed and complex.  

 

With regard to on sales and price variations, our experience is that premises have found a 
way round the mandatory conditions are still having ‘happy hours’ and ‘vary’ their prices on a 
daily basis as they claim that a certain brand of alcohol is only available for a specific period 
of time and is priced extremely cheaply. Some premises have different ‘offers’ each and 
every day of the week. The answer when questioned is that the price of the brand remains 
the same but it only available until 9 pm or it is only available on a Thursday for example. It 
would be a lot less confusing for all concerned if the same rules applied to all premises. The 
legislation should also stipulate that if a brand of alcohol is a certain price then, if it is on the 
premises it must be available for sale. This would go some way to stop premises merely 
removing a brand from behind the bar and placing it in a store room and telling customers 
that it is not available. 

There is a lot of confusion relating to the varying of premises licences and what constitutes a 
“major” or minor variation. An off-sales premises for example with the maximum trading 
hours of 10 am until 10 pm and store opening hours of 8 am until 10 pm have to make a 
major variation application to open from 7 am until 10 pm. They cannot sell alcohol for any 
more hours in the day but the store is open an hour earlier. This is a change to information 
contained in the operating plan and is considered to be major. In contrast an on-sales 
premises with outside drinking which builds an extension to the premises and increases the 
size of their outside area but stipulates that there will be no increase in capacity can apply 
for a minor variation, which must be granted, as they are operating in the same manner as 
the information contained in their operating plan but the premises can be considerably 
larger. There is also no neighbour notification for a minor variation, which means that a 
neighbour can have a licensed premises increase in size and not be given the opportunity to 
make comment or objection to the Board. These are practical examples of the effect of the 
rules on what amounts to a minor variation.    

 

Section 91 the approved qualification for obtaining a personal licence has never been 
prescribed by the Scottish Government and accordingly Boards are having difficulties as the 
qualification has changed and the ‘older’ certificates have qualifications which are ‘lapsed’. 
There was never any advice or information forthcoming from the Scottish Government 
regarding this which has resulted in a fragmented approach across the country and a great 
deal of confusion for both applicants and Boards. 

It is submitted that the Government should take urgent steps to introduce the Personal 
Licence Database and give all Boards access to it. Without this facility it is impossible for 
Boards to know if designated premises managers are also working in that capacity in other 
areas or after 1 December 2014 have had their personal licences revoked.  

The Board continues to have serious concerns regarding the operation of the Scottish 
Government’s Guidance as to how overprovision policy should be formed in practice, and 
the knock-on effect of this with regard to the application by boards of the ground for refusal 
based on overprovision contained in different sections of the 2005 Act.  In particular the 
Board is concerned by lack of engagement by advisors at the evidential level suggested in 
the Guidance, and a growing trend for advisors, or parties purporting to represent their 
interests, to later criticise boards unfairly for their failure to introduce substantive 
overprovision policy.    
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Submission: Rosefield Salvage Ltd 

6. Scrap Metal Dealer Licensing 

You may respond to all questions or only those you have a specific interest in. 
(Text boxes have no word limit, they will increase in size accordingly). 

40. Taking the proposals in sections 63 to 66 of the Bill together, how will 
they have the desired effect of strengthening the metal dealers' 
licensing regime to the extent that metal theft and related criminal 
activity is reduced? 
 

It will depend on how it is regulated, the key point being Police Scotland will have 
to enforce and regulate this thoroughly. Everybody should be under the same 
legislation ie waste companies demolition companies and car breakers as well as 
metal dealers, as they all deal in metals in some form or another. 

 

 

 

41. In your view, could the Bill be further strengthened in any way, for 
example, by including an accreditation scheme for metal dealers? 
 

We suggest that  a law is introduced to stop any metals being sold to non-
registered  metal dealers.  

 

 

 

42. Removal of exemption warrant  do you wish to comment on the 
proposal to remove the exemption warrant system? 
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 As long as the Authorities regulate the itinerant dealers and all other aspects of 
metal recycling that are not included in the bill, we have no objection to the 
removal of the exemption warrant. 

 

 

 

43. Removal of requirement to retain metal onsite  what impact will the 
proposal to remove the retention of metal requirement have on the 
enforcement of the licensing regime and prevention of criminal 
activities? 

 

None  

 

 

 

44. Forms of payment  what is your view on the proposal to go 'cashless' 
and is there merit in considering whether metal dealers could be allowed 
to operate using cash for only very small transactions, which could be 
limited to a certain number per month? 
 

In rural areas there are a lot of small transactions from private households (under 
£10.00), which due to the administration costs involved with the “cashless” 
payments make them to be worthless to process, which  could stop the idea of 
recycling these materials, which could then lead them to be fly tipped. 
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45. Forms of identification and record keeping: 

In line with the Scrap Metal Dealers Act 2013, the Bill adds additional 
record keeping requirements to a metal dealer's licence including 
recording the means by which a seller's name and address was verified 
and retaining a copy of the document, and the method of payment and a 
copy of the payment document. The Bill will also require a metal dealer 
to record information in books with serially numbered pages or by 
means of an electronic device, and to keep separate records at each 
place of business. Such information and documents are to be kept for 
three rather than the current two years. 

How important is it that the record keeping requirements reflect those in 
the Scrap Metal Dealers Act 2013, and do you agree with the Scottish 
Government that the proposed record keeping requirements are not 
unduly burdensome? 
 

Record keeping is very important, and obviously we want to assure the identity of 
the seller. What worries us is that the itinerant dealer will not be policed or have to 
enforce the same requirements, and then they have the ability to source materials 
away from the fixed licensed sites. There needs to be clear definitions on what to 
use for identifying the seller of the metal and the recording of it, so everyone uses 
the same process.  
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46. Mandatory and discretionary licensing requirements:  
 
The Scottish Ministers can impose mandatory licensing requirements, 
such as those included in the Bill relating to record keeping and the 
identification of customers. In addition, local authorities can also attach 
discretionary requirements to licences in their areas. 
 
Does the Bill get the balance right between mandatory and discretionary 
licensing requirements? Should the Bill include other mandatory 
conditions for obtaining a metal dealer's licence, such as installing 
CCTV at metal dealers' premises or in relation to labelling of metal and 
'forensic coding'? 
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Everyone throughout the country should have the same conditions, and not be left 
to the discretion of a local council to implement discretionary requirements. 
Perhaps it could be policed if a site is caught breaking licensing conditions they 
could be struck of after 3 misdemeanours. 

 

NB- a few other points we would like to raise on the bill 

Date of Processing of Metal – there is a an amendment calling for the dealer to 
record the date on which metal is processed – such a requirement is totally 
unpractible and unworkable in any yard in the country. 

Methods of Payment – method of payment and record keeping should be 
CLEARLY defined so we know exactly what is acceptable. 

Metal Definition – This needs to be clearly defined, so anybody dealing with metal 
comes under the new act, as your Act does not include car breakers, demolition 
companies, waste management companies, who all have the ability to buy metal 
in their day-to-day basis. 

Metal Dealer definition – You need to define who is actually a metal dealer, as 
previously stated car breakers, waste management companies and demolition 
companies can deal with metal and do not come under the Act at the present 
time. 

Powers of Search & Seizure – We consider the existing powers vested in police 
officers under Section 60(1)© of the Civic Government (Scotland) Act 1982 to 
enter and search premises occupied by a metal dealer without warrant to be 
draconian, particularly in the light of the levelling of playing field for regulation of 
all metal dealers through the removal of the exemption warrant system. 

 

As a past President of the Scottish Metal Association, I find it frustrating, that 
having sat in several consultation meetings with colleagues at the Scottish 
Parliament and explained the potential pitfalls and problems following the 
changes in the English law, that we can still see similar problems occurring in the 
Scottish Bill, and it appears that it is only there to appease the general public, and 
not deal with the actual problem. 
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BMRA response to the Scottish Parliament Local Government and 
Regeneration Committee's call for evidence on the Air Weapons and 
Licensing (Scotland) Bill 2014 

 
Introduction 
 
The British Metals Recycling Association (BMRA) is the trade association for ferrous and 
non-ferrous recycling companies throughout the UK and represents some 340 businesses 
which between them handle over 95% of the metal recycled in the UK. This £5.6 billion 
industry processes over 15 million tonnes of metal annually into secondary raw material, 
which is vital for metals manufacturing.  
 
Within membership there are 28 companies with facilities located in Scotland (see Annex A) 
ranging in size from small family-owned enterprises to large multi-national companies. They 
operate from approximately 50 sites, processing around 1.3 million tonnes of metal-rich 
materials including end-of-life vehicles; waste electrical and electronic equipment; and 
packaging wastes, as well as household, business and industrial waste arisings. Each year 
the industry contributes around £500 million to the Scottish economy, and because of a 
decline in the UK’s production of steel and other metals, the majority of recycled metals 
produced in Scotland are exported; generating around £300m in foreign exchange earnings. 
 

BMRA has previously commented on consultations by Scottish Government 
published November 2011 and February 2013 and on an early draft of the Bill 
circulated in March 2014.  
 
We are disappointed that despite our continued engagement with Scottish 
Government, on seeking a robust and equitable licensing regime for all metal 
dealers, the Air Weapons and Licensing (Scotland) Bill (“AWLS”) published in May 
2014 for scrutiny appears to do nothing to address the significant loopholes and 
weaknesses we identified in previous submissions.   
 
The comments below are based on a thorough assessment of the AWLS Bill, our 
experience of the reforms to scrap metal dealer licensing in England and Wales and 
extensive consultation with all of our Scottish members.  Our comments consider the 
content of the AWLS Bill and also the consequences of leaving certain other 
elements of the Civic Government (Scotland) Act 1982 (“CGSA”) un-amended.   
 
The changes recommended by BMRA in this document are designed to cover the 
key issues.  However, these observations are not exhaustive and we are prepared to 
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discuss these and propose further amendments that would serve to strengthen and 
aid the effective implementation of the AWLS Bill. 
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Major Issues  
 

Cash trading 
We welcome any measures that will deter metal theft by removing opportunities for 
the anonymous disposal of stolen material for cash.  However, this has to be on the 
basis that the AWLS Bill will minimise the creation of new unfair competitive 
opportunities for those operating on the margins of the licensing regime at the 
expense of compliant dealers.  
 
The AWLS Bill seeks to ban cash payments using virtually identical text to the Scrap 
Metal Dealers Act 2013 (England & Wales), but contains significant weaknesses 
relating to the licensing regime itself that would provide readily-exploitable loopholes 
for unscrupulous operators.  
 

Date of processing 
S33B(4)(b) of the CGSA (as amended) calls for a dealer to record the date on which 
metal is processed, including its description and weight prior to the processing 
operation.   
 
Such a requirement is wholly unrealistic in a typical metal recycling facility where 
material is continually received and sorted for processing in economical quantities.  
Compliance with the requirement would require the batching of all material through 
processes that are intrinsically continuous.  This would require a substantial increase 
in the land allocated and licensed by SEPA for the purpose of metal recycling and 
would threaten the economic viability of many Scottish businesses. 

 

Register of licences 
It appears that responsibility to maintain registers of metal dealers remains with each 
licensing authority (CGSA Schedule 1, para 14 refers), although an itinerant’s licence 
will remain valid for collections anywhere in Scotland (CGSA S 32(2) refers). 
   
Local registers may be appropriate for the other activities regulated by the CGSA.  
However, metal trading, particularly by itinerant metal dealers, frequently involves 
collections and transportation throughout multiple local authority jurisdictions.  That 
means enforcement agencies may have to access and consult registers for distant 
local authorities in order to establish whether an individual or a business is licensed.   
 
Failure to set up a national register of metal dealers, potentially managed by SEPA 
who already maintain registers of all these businesses in on one form or other, would 
constitute a lost opportunity to assist enforcement agencies in the detection and 
prosecution of metal theft and breaches of the CGSA.   
 

Production of licences 
We can find no requirement for a metal dealer or itinerant metal dealer to display a 
copy of a licence.  
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CGSA S5(4) allows a person who may be carrying on an activity which requires 
licensing five days to produce the licence.  We consider that placing an obligation on 
metal dealers to display copies of their licence on their premises, and for itinerant 
metal collectors to display their license/s on their collection vehicles, would be a 
useful measure to assist enforcement agencies in identifying illegal dealers. 
 

Verification of identity 
CGSA (as amended) S33B(5)(c) says that a dealer must “keep a copy of any 
document produced by a person to verify that person’s name and address”.  
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However, we cannot find any requirement placed on a dealer to verify the identity of 
a person supplying or receiving metal for recycling (‡ see below under “Methods of 
payment”). If such a requirement is introduced it is essential that the person whose 
identity is to be verified, and the form of acceptable documents, is set out clearly and 
unambiguously.  
 

Methods of payment 
Electronic transfer definitions and associated record-keeping requirements are very 
poorly defined in the AWLS Bill.  ‘Payment in kind’ is not addressed.  
  
A notable weakness of the regime in England and Wales is a poor definition of 
acceptable payment methods.  The payment mechanisms that would be permitted 
under the CGSA (as amended) S33A are equally unclear.  For example, in 
S33A(2)(a) there is no restriction on the person to whom a non-transferrable cheque 
may be made out; it does not have to be the seller or any person whose identity has 
been verified (if indeed there is any requirement for verification of any person’s 
identity - ‡ see above under “Verification of identity).  Furthermore, S33A(2)(b) not 
only fails to link the seller and payee for electronic transfers, it also does not define 
“account”, nor does it set any parameters for traceability of transfer between an 
account and the seller.  
  

Metal definition 
S33A of the Act as amended defines acceptable forms of payment for metal by a 
person who falls within the definition of a “metal dealer” or an “itinerant metal dealer” 
(S37 refers), but does not restrict that to metal for recycling, indeed the nature of the 
metal is neither defined in the CGSA, nor mentioned in the AWLS Bill. 
   
That might be seen to be a useful means of avoiding ambiguity over when an item 
might qualify as scrap.  However, banning anyone who fits the definition of “metal 
dealer” or “itinerant metal dealer” from buying any metallic item for cash seems to be 
a draconian measure and is unlikely to have been the intention of the drafter.  The 
absences of a definition of metal, or of any reference to licensing regimes or 
restrictions on methods of trading relating to metal, are serious weaknesses in the 
legislation. 
 
It would be appropriate to re-work the AWLS Bill to make it clear that the ban on 
cash payment relates to metal traded in the course of a metal dealer’s/itinerant metal 
dealer’s business, and not (for example) to consumer goods he might buy. A natural 
consequence is that a clear definition of metal, including when an end of life vehicle 
may be considered scrap, is essential. 
 

Metal dealer definition 
The Bill’s definitions of a metal dealer and an itinerant metal dealer in the CGSA S37 
are not changed by the AWLS Bill and require a person both to buy and to sell metal 
before they qualify.   
 
One significant implication is that a typical itinerant who collects from households 
without making payment for the items or materials he collects would not require a 
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licence, and would thus remain outside the scope of the AWLS Bill.  Furthermore, 
there is scope for a person collecting general waste and other materials, but actually 
earning a substantial proportion of his income from separating out and selling scrap 
metal, to escape the licensing regime.  Similarly, skip hire operators and demolition 
contractors generating a substantial amount of their revenue from sale of scrap 
metal could escape the definition and need for licensing.  Furthermore car breakers 
are not covered by the definition, a situation exacerbated by the absence of a 
definition of scrap. 
 
We note that CGSA S37(2) excludes manufacturers’ buying of scrap for manufacture 
of other articles from the definition of metal dealer, providing scope for creative 
interpretation of both “manufacture” and “other articles” to evade licensing.  For 
example, a metal dealer who has a small furnace for the manufacture of aluminium 
ingot would fall outside the scope of the AWLS Bill.  We believe that the AWLS Bill 
should be amended to capture “all persons carrying out a business consisting of 
buying or selling scrap metal”, with some specific exemptions for manufacturers 
disposing of their own surplus materials or offcuts.  A clear and comprehensive 
definition of metal dealer, to include vehicle dismantlers and other businesses 
generating a significant proportion of their income from sale of scrap metal is 
essential. 
 

Powers of Search and Seizure 
We consider the existing powers vested in police officers under Section 60(1)(c) of 
the Civic Government (Scotland) Act 1982 to enter and search premises occupied by 
a metal dealer without warrant to be draconian, particularly in the light of the levelling 
of playing field for regulation of all metal dealers through the removal of the 
exemption warrant system.  The AWLS Bill provides an opportunity to regularize the 
situation by removing specific additional powers in respect of metal dealers’ 
premises and vehicles. 
 
 
If you wish to discuss any aspect of this response, please contact Howard Bluck on  
01480 455249 or email howard.bluck@recyclemetals.org, or write to: 
  
British Metals Recycling Association  
16 High Street  
Brampton  
Cambridgeshire, PE28 4TU  
 

25 September 2014 
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Annex A – BMRA member companies with operations in Scotland 
 

COMPANY NAME 
 

MAIN OFFICE LOCATION  

Angus Braidwood & Son Ltd Stirlingshire 

Bernard Hunter Ltd Edinburgh 

Binn Skips Ltd Perthshire 

Christie & Son (Metal Merchants) Ltd Renfrewshire 

Concorde Metals Recycling Ltd North Lanarkshire 

D Shaw Metals South Lanarkshire 

Dalton Demolition City of Edinburgh 

Dalton Metal Recycling West Lothian 

David Band (Metals) Ltd Perthshire 

ELG Haniel Metals Ltd North Ayrshire 

European Metal Recycling Ltd North Lanarkshire 

Foundry Steels Ltd Stirlingshire 

Frank Kelbie Ltd Tayside  

GRC Recycling Ltd City of Dundee 

John Graham (Metals) Ltd Stirlingshire 

John Lawrie (Aberdeen) Ltd Aberdeenshire 

John R Adam & Sons Ltd City of Glasgow 

Panda Rosa Metals Aberdeenshire 

R G S Hutchison & Sons (Metals) Aberdeenshire 

R M Easdale & Co Ltd City of Glasgow 

Robertson Metal Recycling Ltd Fife 

Rosefield Salvage Ltd Dumfries and Galloway 

Sims Metal Management Dumfries and Galloway 

Thomas Muir (Metals) Ltd Fife 

William Tracey Ltd Renfrewshire 

William Waugh (Edinburgh) Ltd City of Edinburgh 
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